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SECTION 1. 802.025 of the statutes is created to read:

802.025 Pleading certain personal injury actions; stay of proceedings.

(1) DEFINITIONS. In this section: (a) “Personal injury claim” means any claim for damages,
loss, indemnification, contribution, restitution or other relief, including punitive damages, that is
related to bodily injury or another harm, including loss of consortium, society, or
companionship, loss of support, personal injury or death, mental or emotional injury, risk or fear
of disease or other injury, or costs of medical monitoring or surveillance. “Personal injury claim”
includes a claim made by or on behalf of the person who claims the injury or harm or by or on
behalf of the person’s representative, spouse, parent, rm'no; child, or other relative. “Personal
injury claim” does not include a claim for compensatory benefits pursuant to worker’s
compensation or veterans benefits.

(b) “Personal injury trust” means a trust, compensation fund or claims facility created as a result
of an administrative or legal action, bankruptcy, agreement, or other settlement or pursuant to 11
USC 524 (g) or 49 USC 40101, that is intended to provide compensation to claimants alleging
personal injury claims as a result of harm, also potentially compensable in the immediate action,
for which the entity creating the trust, compensation fund, or claims facility is alleged to be

responsible.

ps

g

(c) “Trust claims materialg means all documents and information relevant or related to

depositions and trial testimony, work history, and medical and health records.




(d) “Trust governance document” means any document that determines eligibility and payment
levels, including claims payment matrices, trust distribution procedures, or plans for
reorganization, for a personal injury trust.

(2) REQUIRED DISCLOSURES BY PLAINTIFF. (a) Within 30 days after the effective date of
this paragraph .... [LRB inserts da;:e] or within 30 days afler an action for a personal injury or
other tort is filed in circuit court, the-eourt-shall-erder the plaintiff shall te provide to the court
and to all parties a statement identifying all personal injury claims the plaintiff has or anticipates
filing against a personal injury trust, and for each claim, whether there has been a request to
defer, delay, suspend, or toll the claim against the personal injury trust. The statement shall
include an attestation that the plaintiff swears or affirms, under penalties of perjury, that the
statement is complete and is based on the plaintiff’s good faith investigation of all potential
claims against personal injury trusts.

(b) The court-shall-orderthe plaintiff shall te produce te-the-court-and to all parties, for each
personal injury claim he or she filed against a personal injury trust identified in par. (a), a final
executed proof of claim and all other trust claims materials relevant to each such claim.

(¢) The eourt-shall-erder-the plaintiff shall te produce to-the-eourt-and to all parties, for each
personal injury claim he or she anticipates filing against a personal injury trust identified in par.
(2), all trust claims materials relevant to each claim. The court-shalt-order-the plaintiff shall te
also produce to-the-court-and-to all parties a final executed proof of claim for each claim when
the plaintiff files the claim.

{d) The eoust-shall-order-the plaintiff shall te supplement the information and materials he or she
provided pursuant to each-erder-entered-under par. (a), (b), or (c) within 30 days after the

plaintiff files any additional claim or receives any additional frust claim infermatien-of materials.




(3) DISCOVERY; USE OF MATERIALS. (a) The-courtshall-presume-tTrust claims materials

and trust governance documents are to-be relevant and authentic and admissible in evidence shall

s to prove, without limitation, alternative
causation for a plaintiff’s injuries or to allocate liability for the plaintiff s injury. No claims of
privilege may apply to trust claims materials or trust governance documents.

(b) A defendant in a personal injury claim may seek discovery against a personal injury trust
identified under sub. (2). The plaintiff may not claim privilege or confidentiality to bar discovery

underthis-paragraph of any information relevant to plaintiff’s personal injury claim under the

control of a personal injury trust and the plaintiff shall provide all consents or other expression of

permission that may be required by the personal injury trust to release information and materials
sought by the defendant.

(4) SCHEDULING TRIAL; STAY OF ACTION. (a) The court ghall not commence the may-net

sehedule- trial of in a personal injury action until at least 180 days after the plaintiff makes the

disclosures required under sub. (2)._ However, under exigent circumstances and for good cause

shown. a court may shorten this period, but under no circumstances shall a trial be commenced

less than 60 days after the last of the required disclosures is made.

(b) If a plaintiff pasty states under sub. (2) that he or she anticipates making one or more & claims

against any personal injury trusts, the-eourt-shall-stay then all proceedings in the action shall be

stayed until the plaintiff pasrty files all such his-er-her claimg against-the-persenal-infury-trust and

provides the parties with the to-the-eourt-and-disclosures required by sub. (2) for all such claims.

However, nothing in this section shall prohibit a court, under exigent circumstances and for good

cause shown, to permit any party at any time to take the deposition of a plaintiff or any other

witness whose health or other circumstances make it sufficiently likely that the person will be




unavailable or otherwise unable, or have reduced capacity (including due to declining physical or

mental abilities) to gxx ive testimony once the stay is lifted. The court may also require any of the

parties to provide such additional discovery in connection with anv such deposition as the court

believes is appropriate in order that all parties may fairly and fully prepare for and examine or

cross-examine the witness at any such deposition. te

(5) DEFENDANT’S IDENTIFICATION OF ADDITIONAL OR ALTERNATIVE PERSONAL
INJURY TRUSTS. (a) Any party defendant may move the court for an order requiring the

plaintiff to file a claim against one or more personal injury trusts uaderpar—(d)by-identifringa

persenal-infury-trast-against-from which that party the-defendant in good faith believes the

plaintiff can recover. file-a-suceessful-elaim. The party moving for such an order Foreach

paant shall produce or describe the evidence
it believes is sufficient to meet the requirements of each such personal injury trust for filing
distribution-procedure-requirements-to-file a valid claim, -and-the-ameunt-ef money-the-trust
should-pay-forthe-claim:

(b) Within 10 days, or such other time as the court may prescribe, of receiving a motion under

par. (a), the plaintiff shall, for each personal injury trust identified by the moving partydefendant,
do one of the following:

1. File a claim with each such the-personal injury trust.




2. File a written response with the court that sets forth reasons why there is insufficient evidence
to permit the plaintiff to file a claim in good faith under the personal injury trust distribution
procedure identified by the defendant.

{c) The coﬁrt shall determine, for each personal injury trust identified under par. (a), whether
there is a good faith basis for the plaintiff to file a claim with the personal injury trust. The
plaintiff shall have the burden of proving that he or she does not meet criteria set forth in the
personal injury trust’s trust governance documents.

(d) If the court determines that there is a good faith basis for the plaintiff to file a claim against a

personal injury trust identified by any other party, defendant; the court shall-orderthe-plaintifito

d shall stay the immediate action until the plaintiff
swears or affirms that he or she has filed the claim against the personal injury trust and the
plaintiff provides to-the-court-and to all parties a final executed proof of claim and all other trust

claims materials relevant to each claim such claim. If a stay goes into effect under this

subsection, the provisions of subsection (4)(b) apply during the stay with respect to

depositions.the-plainti

(e) Trial of plaintiff’s action shall not be started Net less than 60 days after the plaintiff provides

the documentation required under par. (d), ;b

triak

() At any time before the close of evidence at trial, any party may Netless-than-30-days-prior-te

triak-the-court shall enter info the record a-trust claims documents that identifyies each personal

injury trust against which elaim-the plaintiff has made against-a personal injury claim trust.

(6) USE OF TRUST CLAIM MATERIALS AT TRIAL. VALUATHON-OEPERSONAL

PIURY- TRUST CLAIMS JUDICIAL-NOTICE. Trust claim materials which are sufficient to
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entitle a claim/ ponsideration for payment under the applicable trust governance documents are

sufficient by themselves to support a jury finding that the plaintiff was e to asbestos from

the product or products for which the trust was established to provide compensation and that

such exposure was a substantial factor in causing the plaintiff®s injury which is at issue in the

SETOFFS; CREDIT. If any defendant is found to be 51 percent or more causally negligent -

and/or any product defendant is found to be 51 percent or more causally responsible for the

plaintiff’s injury such that the defendant or product would be jointly and severally liable for . Kf% Vo

plaintiff’s entire damages under the provisions of 5.895.045(1) or s. 895.045(3)(d), then, ; ‘}()»
e ————— S )

notwithstanding the provisions of those sections imposing joint and several liability on that (“ Q/)t

| _defendant or product defendant, that defendant or product defendant is entitled to a credit against \‘ \\

the amount of damages for which it would otherwise be liable equal to the percentage of causal 7 ‘\\

negligence and/or the percentage of causal responsibility which the fact finder attributed to any

| and all personal injury trusts or products for which personal injury trusts provide compensation




(8) FAILURE TO PROVIDE INFORMATION; SANCTIONS. A plaintiff who fails to provide

g

l imely all of the information required under subs. (2), (4) (b), or (5) (d) is subject to ss. 802.05, Q/ \

X\J"/%& e 5

L

804.12, 805.03, and 895.044.

SECTION 2. Initial applicability.

(1) This act first applies to actio off

ﬁﬁng:n the effective date of this subsection if trial has not commenced in the action.
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U/In the definition of Personal Injury Trust (page 3), add the phrase “qualified settlement .
fund” after the word “trust” in line 1 — so the line would read: (b) “Personal injury trust” means a
trust, qualified settlement fund, compensation fund or claims facility . . . . This phrase
(quahfied sg;ﬂement fund) is a term of art, often refen‘ed to when settmg up payment funds, and

would read: complete and is based on the plaintiff’s and plaintiff’s
counsel’s good fith investigation of all potential claims . . .. This is necessary because we
often face the situation where a plaintiff can legitimately say that are personally unaware of any
trust clgifhis, because the plaintiff’s counsel did all the work and submitted the claims. So we
neeg Ao cover counsel as well as the plaintiff himself.

Finally, on page 4 in the section about supplementing information — at line 10 add the
phrase ”, supplements an existing claim or produces” after the word “claim” so that the entire
line reads: within 30 days after the plaintiff files an additional claim, supplements an existing
claim or produces or receives additional . . . . This will make sure that all additional
information that could be provided is indeed provided.




Hurlex, Peggx t

From; Julian, Jamie

Sent: Tuesday, March 26, 2013 3:49 PM
To: Hurley, Peggy

Subject: RE: Need trust transparency sub draft
Importance: High

Hi Peggy,

Here are the answers to your questions. We need this back by Monday April 1. Note especially that | previously gave you
incorrect information regarding what claims this legislation will effect beginning on its effective date.

1) The language regarding what is sufficient to prove that a plaintiff was exposed to asbestos {in sub. 6) seems to come
from nowhere. Asbestos is not otherwise referred to in this draft; should it be?

The language in sub. 6 about what is sufficient to prove exposure to asbestos is to address plaintiffs' counsel's
arguments that the amount and type of evidence needed to prove eligibility to recover from the trusts is less than what
is required in court to prove that a plaintiff was exposed to a product and that exposure was a substantial factor in
producing the plaintiff's injury. This language is needed to prevent a plaintiff from double-dipping. Without it, some
courts may say that even though the plaintiff has received money from the trusts, the evidence in the trust claim forms
is not sufficient to prove an injury-causing exposure in court. This section referred to ashestos because that is what |
was thinking about and what | understood the legislation to be concerned with. While your point is probably a good one
- we can remove the reference to asbestos but then will have to come up with general language (probably somewhat
clumsy) about "exposure to the products for which the trusts are responsible and that such exposure was a substantial
factor in producing the claimant's injuries at issue in the claim”

’

2} Similarly, the use of the phrase “product defendant” is new. What is a “product defendant,” and how does it differ
from a “defendant”?

The term "product defendant" comes from Wis. Stat. sec. 895.045(3)(d), where the Legislature used that specific term to
describe any defendant in the chain of manufacture, distribution and sale of a defective product. A defendant can be
sued either for its conduct {negligence) or in strict liability for making or selling a defective product (a "product
defendant"). A company can be held liable both for negligence and in strict liability (see generally, sec. 895.045). Note
that these provisions in 895.045 about "product defendants" were created by 2011 Act 2, which was the

Legislature's attempt to fix the Wisconsin Supreme Court's Fuchsgruber decision in which the Court took a strained
interpretation of the 1995 amendments to Wisconsin's comparative negligence law.

3) Insub. (7) of the draft, the language that would allow for a set off or a credit in the amount of the valuation and any
amount already paid to plaintiff {or presumed owed to the plaintiff from a personal injury trust) is stricken and replaced
with language that allows a credit against the amount of damages for which it would otherwise be liable equal to “the
percentage of causual negligence or causation . . . that the fact finder attributed to any and all personal injury trusts or
products for which personal injury trusts provide compensation.” | don’t understand the bolded language — where
does a fact finder attribute a percentage of negligence or causation to a personal injury trust? |don’t see any
mechanism for this fact finding to take place, and { also don’t understand how it would play out in litigation.

The jury gets a special verdict form with all of the companies, individuals, bankruptcy trusts and other entities (whether
or not parties in the lawsuit) listed on it for which there is evidence that the named company, person or entity was at
fault (either because it acted negligently or because it made or sold a defective product). The jury decides whether that
person, company or entity was at fault; if so, whether that fault was a cause (a substantial factor) in bringing about the

1




plaintiff's injury; and if so, what percentage of the total fault should be assigned to that company, person or entity. That
is why sub. 6 is so important: it allows the jury to find that the products for which the trusts are responsible caused the
plaintiff's injury so that a percentage of fault can be assigned by the jury to the trusts. As to how this plays out in
litigation, it is much simpler than what was originally proposed. When the jury returns the verdict, the percentages are
spelled out. The court takes those percentages found by the jury and fashions the judgment. This is much more straight
forward than trying to prove up what amounts the various trusts will ultimately pay to a plaintiff. It's also fair to the
plaintiffs (and defendants) in that if the jury does not believe that the products for which the trust is responsible caused
the plaintiff's injury, then there is no deduction from the verdict for those products.

4) Finally, just to clarify the initial applicability, do you mean “claims that are filed” on the effective date, or “claims
that arise” on the effective date?

Please leave the current language in AB 19/SB 13 as is.

Othee of Rep. André Jacque

2" Assembly District

Room 123 West
State Capitol

P.O. Box 8952
Madison, W1 53709

(608) 266-9870

From: Hurley, Peggy

Sent: Friday, March 22, 2013 10:16 AM

To: Julian, Jamie

Subject: RE: Need trust transparency sub draft

Hi Jamie,

I can draft these changes for you on a “rush” basis, but some of the language submitted to me doesn’t make a lot of
sense to me. For example, the language regarding what is sufficient to prove that a plaintiff was expsed to asbestos (in
sub. 6) seems to come from nowhere. Asbestos is not otherwise referred to in this draft; should it be? Similarly, the use
of the phrase “product defendant” is new. What is a “product defendant,” and how does it differ from a “defendant”?

In sub. (7) of the draft, the language that would allow for a set off or a credit in the amount of the valuation and any
amount already paid to plaintiff (or presumed owed to the plaintiff from a personal injury trust) is stricken and replaced
with language that allows a credit against the amount of damages for which it would otherwise be liable equal to “the
percentage of causual negligence or causation . . . that the fact finder attributed to any and ail personal injury trusts or
products for which personal injury trusts provide compensation.” | don’t understand the bolded language — where
does a fact finder attribute a percentage of negligence or causation to a personal injury trust? |don’t see any
mechanism for this fact finding to take place, and { also don’t understand how it would play out in litigation.

Finally, just to clarify the initial applicability, do you mean “claims that are filed” on the effective date, or “claims that
arise” on the effective date? Please advise.

Peggy




From: Julian, Jamie

Sent: Friday, March 22, 2013 9:38 AM

To: Hurley, Peggy

Subject: Need trust transparency sub draft

Tamie Juli
Office of Rep. André Jacque

2" Assembly District

Room 123 West
State Capitol

P.O. Box 8952
Madisor, W1 53709

(608) 266-9870




Hurlex= Peggy -

From: Hurley, Peggy J‘é
Sent: Wednesday, March 27, 2013 9:04 AM \ N
To: Julian, Jamie D
Subject: RE: Need trust transparency sub draft . V\ ] \ <
Y v > \/P\)
Thanks, Jamie.

I will try to come up with some language regarding e standard of proof that is not specific to asbestos, but applicable
to any product for which a liability trust exists.

With regard to the “credits” section, it appears that you wish to notwithstand the provisions of s. 895.045 (1) and (3) so
that, in cases involving a personal injury trust, a product defendant is only liable for its percentage of causal
responsibility, even if the fact-finder determines that its responsibility is 51% or more. |s that correct?

If so, | think it would be easier to simply say that, notwithstanding s. 895.045, in an action involving an injury for which
the plaintiff has filed or may file a claim against a personal injury trust, the responsibility of a product defendant is
limited to that product defendant's percentage of responsibility for the damages to the injured party.

If you want to apply (and not notwithstand) the provisions of s. 895.045 (1) and (3) so that any entity with at least 51%
responsibility may be jointly and severally liable for all of the damages, I think it would be easier to say that, in
calculating damages under s. 895.045, the fact finder shall determine the percentage of tiability attributable to any
personal injury trust identified in sub. (5) [of the bill].

Please let me know your thoughts. | know you are working under a tight deadline, and | will be out of the office this
Friday and next Monday, so please let me know as soon as you can. Thanks!

Peggy

From: Julian, Jamie

Sent: Tuesday, March 26, 2013 3:49 PM

To: Hurley, Peggy

Subject: RE: Need trust transparency sub draft
Importance: High

Hi Peggy,

Here are the answers to your questions. We need this back by Monday April 1. Note especially that | previously gave you
incorrect information regarding what claims this legisfation will effect beginning on its effective date.

1) The language regarding what is sufficient to prove that a plaintiff was exposed to asbestos (in sub. 6} seems to come
from nowhere. Asbestos is not otherwise referred to in this draft; should it be?

The language in sub. 6 about what is sufficient to prove exposure to asbestos is to address plaintiffs' counsel's
arguments that the amount and type of evidence needed to prove eligibility to recover from the trusts is less than what
is required in court to prove that a plaintiff was exposed to a product and that exposure was a substantial factor in
producing the plaintiff's injury. This language is needed to prevent a plaintiff from double-dipping. Without it, some
courts may say that even though the plaintiff has received money from the trusts, the evidence in the trust claim forms
is not sufficient to prove an injury-causing exposure in court. This section referred to asbestos because that is what |

1




was thinking about and what | understood the legislation to be concerned with. While your point is probably a good one
- we can remove the reference to asbestos but then will have to come up with general language (probably somewhat
clumsy) about “exposure to the products for which the trusts are responsible and that such exposure was a substantial
factor in producing the claimant's injuries at issue in the claim"

2) Similarly, the use of the phrase “product defendant” is new. What is a “product defendant,” and how does it differ
from a “defendant”?

The term "product defendant” comes from Wis. Stat. sec. 895.045(3)(d), where the Legislature used that specific term to
describe any defendant in the chain of manufacture, distribution and sale of a defective product. A defendant can be
sued either for its conduct (negligence) or in strict liability for making or selling a defective product (a "product
defendant"). A company can be held liable both for negligence and in strict liability (see generally, sec. 895.045). Note
that these provisions in 895.045 about "product defendants" were created by 2011 Act 2, which was the

Legislature's attempt to fix the Wisconsin Supreme Court's Fuchsgruber decision in which the Court took a strained
interpretation of the 1995 amendments to Wisconsin's comparative negligence law.

3) Insub. (7) of the draft, the language that would allow for a set off or a credit in the amount of the valuation and any
amount already paid to plaintiff (or presumed owed to the plaintiff from a personal injury trust) is stricken and replaced
with language that allows a credit against the amount of damages for which it would otherwise be liable equal to “the
percentage of causual negligence or causation . . . that the fact finder attributed to any and all personal injury trusts or
products for which personal injury trusts provide compensation.” | don’t understand the bolded language — where
does a fact finder attribute a percentage of negligence or causation to a personal injury trust? |don’t see any
mechanism for this fact finding to take place, and | also don’t understand how it would play out in litigation.

The jury gets a special verdict form with all of the companies, individuals, bankruptcy trusts and other entities (whether
or not parties in the lawsuit) listed on it for which there is evidence that the named company, person or entity was at
fault (either because it acted negligently or because it made or sold a defective product). The jury decides whether that
person, company or entity was at fault; if so, whether that fault was a cause (a substantial factor) in bringing about the
plaintiff's injury; and if so, what percentage of the total fault should be assigned to that company, person or entity. That
is why sub. 6 is so important: it allows the jury to find that the products for which the trusts are responsible caused the
plaintiff's injury so that a percentage of fault can be assigned by the jury to the trusts. As to how this plays out in
flitigation, it is much simpler than what was originally proposed. When the jury returns the verdict, the percentages are
spelled out. The court takes those percentages found by the jury and fashions the judgment. This is much more straight
forward than trying to prove up what amounts the various trusts will ultimately pay to a plaintiff. It's also fair to the
plaintiffs (and defendants) in that if the jury does not believe that the products for which the trust is responsible caused
the plaintiff's injury, then there is no deduction from the verdict for those products.

4) Finally, just to clarify the initial applicability, do you mean “claims that are filed” on the effective date, or “claims
that arise” on the effective date?

Please leave the current language in AB 19/SB 13 as is.

Ofhice of Rep. André Jacque

2™ Assembly District

Room 123 West
State Capitol
P.O. Box 8952




Madison, W1 53709

(608) 266-9870

From: Hurley, Peggy

Sent: Friday, March 22, 2013 10:16 AM

To: Julian, Jamie

Subject: RE: Need trust transparency sub draft

Hi Jamie,

| can draft these changes for you on a “rush” basis, but some of the language submitted to me doesn’t make a lot of
sense to me. For example, the language regarding what is sufficient to prove that a plaintiff was expsed to asbestos (in
sub. 6) seems to come from nowhere. Asbestos is not otherwise referred to in this draft; should it be? Similarly, the use
of the phrase “product defendant” is new. What is a “product defendant,” and how does it differ from a “defendant”?

In sub. (7) of the draft, the language that would allow for a set off or a credit in the amount of the valuation and any
amount already paid to plaintiff (or presumed owed to the plaintiff from a personal injury trust) is stricken and replaced
with language that allows a credit against the amount of damages for which it would otherwise be liable equal to “the
percentage of causual negligence or causation . . . that the fact finder attributed to any and atl personal injury trusts or
products for which personal injury trusts provide compensation.” | don’t understand the bolded language — where
does a fact finder attribute a percentage of negligence or causation to a personal injury trust? |don’t see any
mechanism for this fact finding to take place, and 1 also don’t understand how it would play out in litigation.

Finally, just to clarify the initial applicability, do you mean “claims that are filed” on the effective date, or “claims that
arise” on the effective date? Please advise.

Peggy

From: Julian, Jamie

Sent: Friday, March 22, 2013 9:38 AM

To: Hurley, Peggy

Subject: Need trust transparency sub draft

Jamie Jubi
Oftice of Rep. André Jacque

2" Assembly District

Room (23 West
State Capitol

P.O. Box 8952
Madison, W1 53709

(608) 266-9870
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AN ACT to create 802.025 of the statutes; relating to: torts and personal injury

trusts.

Analysis by the Legislative Reference Bureau

This bill creates discovery and scheduling requirements for certain types of tort
actions and limits a defendant’s liability for a plaintiff’s inf under certain
circumstances. Under the bill, a plaintiff who files a tort agti6n must disclose, within
30 days aftéwbhe or she files the action, whether he or shefias filed or anticipates filing
a claim again® a personal injury trust. A personal injury trust is a trust or
compensation d that is established pursuan{46 a bankruptcy or other legal action
in order to compensate persons who file gfaims as a result of harm potentially
compensable in the pIAintiff’s tort actiopsfor which the entity that established the
personal injury trust is alleged to be p€sponsible.

Under the bill, if the plaintiffdindicates that he or she has filed or anticipates
filing a claim against a persona{injury trust, the bill requires the court to stay the
immediate proceedings unti}£fhe“slaintiff produces a final executed proof of claim
against the personal injupy trust. "Wye bill also allows a defendant to identify a
personal injury trust ngt named by theplaintiff, but against whom the defendant
believes the plaintiff Has a legitimate claim.N{ the court agrees that there is a good
faith basis for the plaintiff to file a claim againSt\the personal injury trust, the bill
requires the coupf to order the plaintiff to file a claintagainst the trust and stay the
proceedings unmtil the plaintiff produces a final executedgroof of claim against the
personal injdry trust. A

Undef the bill, the plaintiff must provide all parties to his oxher immediate suit
with alldocuments, records, trial or discovery materials, and other information
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relevant to any cl¥wq against a personal injury trust. The bill allows any pget¥ to use
these materials in the¥sqmediate action to prove alternate causation g&“6r to allocate
liability for, the plaintiff’s Tajury. The bill allows a defendant in theTmmediate action
to seek discovery from a persomgl injury trust against whjelt'the plaintiff has filed
or anticipates filing an action. 7

The bill requires the court to endsg into ther€cord a list that identifies each
personal injury the claim the plaintiff has\gad®é against a personal injury trust.

Under the bill, if a defendant in the-immrediate action is found liable for the
plaintiff’s injury, the defendant is ens to a setoffNy the amount of any money the
plaintiff received from a persopetinjury trust for a substantially similar injury. If
the immediate action procgeds to trial before the plaintiff’s Shajm against a personal
injury trust is resolygé;the bill requires the court to establish ®mattributed value
to the plaintiff’g effim against the personal injury trust and to affordthe defendant
a setoff in jhdt amount. ~

Fg her information see the state and local fiscal estimate, which will be
prirfted as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 802.025 of the statutes is created to read:

802.025 Pleading certain personal injury actions; stay of proceedings.
(1) DEFINITIONS. In this section: (a) “Personal injury claim” means any claim for
damages, loss, indemnification, contribution, restitution or other relief, including
punitive damages, that is related to bodily injury or another harm, including loss of
consortium, society, or companionship, loss of support, personal injury or death,
mental or emotional injury, risk or fear of disease or other injury, or costs of medical
monitoring or surveillance. “Personal injury claim” includes a claim made by or on
behalf of the person who claims the injury or harm or by or on behalf of the person’s
representative, spouse, parent, minor child, or other relative. “Personal injury
claim” does not include a claim for compensatory benefits pursuant to worker’s

compensation or veterans benefits.
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(b) “Personal injury trust” means a trust\compensation fund or claims facility

created as a result of an administrative or legal action, bankruptcy, agreement, or
other settlement or pursuant to 11 USC 524 (g) or 49 USC 40101, that is intended

to provide compensation to claimants alleging personal injury claims as a result of

creating the trust, compensation fund, or claims facility is alleged to be responsible.

(¢) “Trust claims materials” means all documents and information relevant or

related to a pending or potential claim against a personal injury trust. “Trust claims

2
3
4
5 harm, also potentially compensable in the immediate action, for which the entity
6
7
8
9

materials” include) claims forms and supplementary materials,
depositions and trial testimony, work history, and medical and health records.

(d) “Trust governance document” means any document that determines
eligibility and payment levels, including claims payment matrices, trust distribution
procedures, or plans for reorganization, for a personal injury trust.

(2) REQUIRED DISCLOSURES BY PLAINTIFF. (a) Within 30 days after the effective

15 date of this paragraph .... [LRB inserts date] or within 30 days after an action for a
- @ pgrsonal injury or other tort is filed in circuit court, the aintiﬂ'
i/ Q/,«'@ rovide to the court and to all parties a statement identifying all personal injury
‘ w claims the plaintiff has or anticipates filing against a personal injury trust, and for
each claim, whether there has been a request to defer, delay, suspend, or toll the claim
20 against the personal injury trust. The statement shall include an attestation that
21 the plaintiff swears or affirms, under penalties of perjury, that the statement is
M »compylﬂe“tg -a;'l;;ls béégdt;;ﬁe plamtlﬂ"igood faith inyestigatiog of all potential claims
23 against personal injury trusts. ‘

@ (b) The @'. all order the plainti " 3 dfto all parties,
; 25 for eachpevseaal\lmgry claim he or she filed against a personal injury trust

/0\4/3\0)0\\“)(\(('5 \

/‘
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p=e or lo/cbdbe,g

identified in par. (a), a fin

materials relevant to each claim.

(¢) The @urt shall order tE&ﬁint' t(@he court and togall parties,

for each personal injury claim he or she anticipates filing against a personal injury

)s materials relevant to each claim. The@)g -~
Qo

(d) The Eourt shall order the)plaintiff

materials he or she provided pursuant to

15 alternative causation for a plaintiff’s injuries or to allocate liability for the plaintiff’s

/‘\
\19 injury. No claims of pnvﬂegedﬁy to trust claims materials or mﬂ‘ggy_ez;?nm’/—\f
. W/ Ks-YaX ¥

)O/\ v ’@uo\rx" \'v 4\\2, Jf?laur\h

21 or other expression of permission that may be required by the personalirjury trust
. . . Campe~ne ¢
22 to release information and materials sought by the defendant. _
(4) SCHEDULING TRIAL; STAY OF ACTION. (a) The court may not ial

2 a personal injury action until at least 180 days after the plaintiff makes the
@ disclosures required under sub. (2) ﬁ
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SECTION

(b) Ifa party states under sub. (2) that he or she anticipates a claim against a

personal injury t

her claim against the personahinjury trust and provides to the court and to all parties

trust claims materials relevant to each

the court shall stay all proceedings until the party files his or \
1
a final executed proof of claim and all 6 )

claim the party has against a personal injury t The party shall also state

whether there has been a request to defer, delay, suspend, or to claim against

the personal injury trust.

the amount of money the trust should pay for the claim. /

b) Within 10 daﬁf receiving a motion under par. (a), the plaintj
—_
the do one of the following:

1. File a claim with(thg 1 injury trusy 7Y 3(,\" tﬁeJ

each personal injury trust identifie .h

2. File a written response with the court that sets forth reasons why there is
insufficient evidence to permit the plaintiff to file a claim in good faith under the
personal injury trust distribution procedure identified by the defendant.

(c) The court shall determine, for each personal injury trust identified under
par. (a), whether there is a good faith basis for the plaintiff to file a claim with the
personal injury trust. The plaintiff shall have the burden of proving that he or she
does not meet criteria set forth in the personal injury trust’s trust governance

documents.

or sock othe K prescnled L tle ok
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[y

(d) If the court determines that there is a good faith basis ‘-o the plaintiff to file
) _
fthe court shallGrder)’

a claim against a personal injury trust identified by
@Tfé plaintiff to file a claim with the personal injury trust ani?aﬁﬁay the

= ction until the plaintiff swears or affirms that he or she has filed the
claim against the personal injury trust and the plaintiff provide

all parties a final executed proof of claim and all other trust claims

to each clalm e plaintiff has against a personal injury trus

A
( ) ess than 60 days after the plaintiff provid

e
\/?,}lred under par. (d)] the court may schedule the plaintiff’s action for tria

() Not less than 30 days prior t\i the court shall enter into the record a

-’

-1 v s W b

W»
‘&A ffust claims document that identifies ea personal injury claim the plaintiff has

b/‘_ made agalnst a personal injury trust. ..~

%

) VALUATION OF PERSONAL INJURY TRUST CLAIMS; JUDICIAL NOTICE. If a plaintiff
proceeds to trial under this section before one of more of his or her personal injury

trust claims is resolved, there is a rebuttable presumption that the plaintiff is

16 entitled to, and will receive, the compensation specified in the trust governance
17 document applicable to his or her claim. The court shall take judicial notice that the
18 trust governance document specifies compensation amounts and shall establish an
19 attributed value to the plamtlﬁ"s personal injury trust claim.

WPt e

20 D {/é;TOFFS, CREDIT. In any pergonal injury claim for which damages a¥e=—<— ...

21 {aw;alrded, a defendant is entitled to a seto credit in the amount of the valuation
22 established under sub. (6) and any amount the\plaintiff has been awarded from a

23 personal injury trust claim identified in sub. (5) (f). ¥{ multiple defendants are found

24 liable for damages, the court shall distribute the ount of setoff or credit |
25 | proportionally, according to i h defendant. /
k«_#/,__,,_,
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(8) FAILURE TO PROVIDE INFORMATION; SANCTIONS. A plaintiff who fails to/provide
all of the information required under subs. (2), (4) (b), or (5) (d) is subject to ss. 802.05,
804.12, 805.03, and 895.044.

SecTiON 2. Initial applicability.

(1) This act first applies to actions filed on the effective date of this subsection
and to actions pending on the effective date of this subsection if trial has not
commenced in the action.

(END)
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INSERT 2.25:
The court may, under exigent circumstances and for good cause shown, shorten
this period but under no circumstances may a trial be commenced less than 60 days

after the last of the required disclosures is made.

INSERT 5.7:

(b) If a plaintiff states under sub. (2) that he or she anticipates making one or
more claims against any personal injury trusts, then all proceedings in the action
shall be stayed until the plaintiff files all such claims and provides the parties with
the disclosures required by sub. (2) for all such claims. Nothing in this section shall
prohibit a court, under exigent circumstances and for good cause shown, to permit
any party at any time to take a deposition of a plaintiff or any other witness whose
health or other circumstances make it sufficiently likely that the person will be
unavailable or otherwise unable, or have reduced capacity, including due to declining
health or mental abilities, to give testimony when the stay is lifted. The court may
also require any party to provide such additional discovery in connection with any
such deposition as the court believes is appropriate in order that all parties may
fairly and fully preparef) for and examine or cross—examine the witness at any such
deposition.

INSERT 5.14:

m’q‘(a) Any party may move the court for an order requiring the plaintiff to file a
claim against one or more personal injury trusts from which that party in good faith

believes the plaintiff can recover. The party moving for such an order shall
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896.04 1) or (3) (d), then notwithstanding those sections, the defendant or product

oo
19

20
21
22
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& s
produce or describe the evidence it believn% is sufficient to meet the

requirements of each such personal injury trust for filing a valid claim.

INSERT 6.7:
ADQ? e
If a stay goes into effect under this subsection, the provisions of sub. (4) (b) with

respect to depositions apply during the stay.

INSERT 6.12:
(f) Any party may, at any time before the close of evidence at trial, enter into
the record trust claims documents that identify each personal injury trust against

which the plaintiff has made a personal injury claim.

INSERT 6.25:
nef .
DAMAGES; LIABILITY. If any defendant is found to be 51 percent or more causally
negligent or any product defendant is found to be 51 percent or more causally

responsible for the plaintiff’s injury such that the defendant or product defendant

would be jointly and severally liable for the plaintiff’s entire damages under s.

defendant is entitled to a credit against the amount of damages for which it would
otherwise be liable equal to the percentage of causal negligence or causal
responsibility that the fact finder attributes to any personal injury trust or to a

product for which a personal injury trust provides compensation.
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Jamie,

Please review this substitute amendment to be sure it reflects your intent. As we
discussed, due to the time constraints, I have in most cases simply used the language
your office submitted to me in preparing this substitute amendment. I am not entirely
sure that the language is as clear as it needs to be, or that it will work as intended.
Please review the language in s. 802.025 (4) (b); (6)/and (7% closely. FOR. 0325

I believe that the changes to sub. (4) (b) regarding taking a depositi6n of a person who
may become ill or otherwise incapacitated could be accomp shed by amending s.
804.02"to include actions that are stayed under s. m (4)%r (5).” Section 804.02
already contains a mechanism for a person who wishes to perpetuate his or her
testimony (or the testimony of another person) for use in a future action. Chapter 804
contains general provisions regarding the use of depositions, including depositions
conducted in order to perpetuate testimony to avoid a delay or miscarriage of justice.
I believe that your intent may be accomplished more clearly and effectively by simi ly

- amendinig §O4 02, rather than trying to recreate some of its provisions wit
(4) (b) and then to apply thefl\(él) (b) rules to stays entered into under sub. (5) (d).

As directed, I have left the provisions in sub. (6) as written in AB 19. However, given
the changes to sub. (7) in the substitute amendment, some of those provisions may not
make sense. Subsection (6) requlres the court to take judicial notice of compensation

establish an attributed value to the plaintiff’s claims agamst a trust 5ove,rn ance-

In AB 19, sub. (7) required the court to grant a credit or set—off to any liable defendant
in those amounts. However, the language requiring the court to grant the set—offs is
removed from sub. (7) in the substitute amendment. Instead, sub. (7) now entitles a
defendant to a credit equal to a percentage of causal responsibility or negligence
attributed by a factfinder to any relevant personal injury trust.

As we dlscussed I think there are cleaner ways to notwithstand the provisions of s.
895.045Ywith regard to comparative responsibility and actions involving personal
injury trusts. At a minimum, I would suggest cleaning up the language so that su

(6) and (7) are consistent and either remove references in sub. (6) to an attributed value
of claims against personal injury trust, require the court or other factfinder to
determine a percentage of liability for each named personal injury trust, or eliminate




sub. (6) altogether. With the changes to sub. (7), the fact—finding set forth in sub. (6)
may not be necessary at all.

Subsection (7) has the changes forwarded to me. I am not sure that the language is as
clear as it could be, however. The subsection now notwithstands the provisions of s.
895.045, but s. 895.045 does not use the concept of “credits.” Instead, that statute deals
with liability as it relates to the proportionate causal responsibility for a plaintiff’s
harm. I would suggest, if you wish to notwithstand the provisions of s. 895.045, that
you incorporate the terms that are used in that statute to set forth the way you intend
damages to be apportioned (or the way you intend for defendants to be held liable) in
sub. (7).

For example, instead of mentioning “credits,” sub. (7) could lift language from s.
895.045 and say something like “Notwithstanding s. 895.045 (1) or (3), a defendant or
product defendant’s responsibility for the damages to the injured party is limited to
that defendant’s or product defendant’s percentage of responsibility for the damages
to the injured party. Apportionment of damages under this subsection shall include
a determination of the percentage of responsibility for the damages that shall be
attributed to a personal injury trust identified in the action.”

My suggested language isn’t perfect, but it lifts as much language as possible from s.
895.045 and it works to apportion liability among the responsible parties, regardless
of whether they are found 51% or more responsible. This language also requires the
factfinder to figure out how much of the responsibility the personal injury trust bears
(although the language requiring that apportionment could also replace what is now
in sub. (6).

Please let me know if you have any questions or would like to discuss any of these points
further. I will be back in the office on April 2, and I would be happy to sit down with
you to discuss the draft and any concerns you may have.

Peggy Hurley
Legislative Attorney
Phone: (608) 266—-8906

E-mail: peggy.hurley@legis.wisconsin.gov
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Jamie,

Please review this substitute amendment to be sure it reflects your intent. As we
discussed, due to the time constraints, I have in most cases simply used the language
your office submitted to me in preparing this substitute amendment. I am not entirely
sure that the language is as clear as it needs to be, or that it will work as intended.
Please review the language in s. 802.025 (4) (b), (6), and (7) closely.

I believe that the changes to sub. (4) (b) regarding taking a deposition of a person who
may become ill or otherwise incapacitated could be accomplished by amending s.
804.02 to include actions that are stayed under s. 802.025 (4) or (5). Section 804.02
already contains a mechanism for a person who wishes to perpetuate his or her
testimony (or the testimony of another person) for use in a future action. Chapter 804
contains general provisions regarding the use of depositions, including depositions
conducted in order to perpetuate testimony to avoid a delay or miscarriage of justice.
I believe that your intent may be accomplished more clearly and effectively by simply
amending s. 804.02, rather than trying to recreate some of its provisions within s.
802.025 (4) (b) and then to apply the sub. (4) (b) rules to stays entered into under sub.
(5) (d).

As directed, I have left the provisions in sub. (6) as written in AB 19. However, given
the changes to sub. (7) in the substitute amendment, some of those provisions may not
make sense. Subsection (6) requires the court to take judicial notice of compensation
amounts that are set forth in any applicable trust governance documents and to
establish an attributed value to the plaintiff’s claims against a trust.

In AB 19, sub. (7) required the court to grant a credit or set—off to any liable defendant
in those amounts. However, the language requiring the court to grant the set—offs is
removed from sub. (7) in the substitute amendment. Instead, sub. (7) now entitles a
defendant to a credit equal to a percentage of causal responsibility or negligence
attributed by a factfinder to any relevant personal injury trust.

As we discussed, I think there are cleaner ways to notwithstand the provisions of s.
895.045 with regard to comparative responsibility and actions involving personal
injury trusts. At a minimum, I would suggest cleaning up the language so that subs.
(6) and (7) are consistent and either remove references in sub. (6) to an attributed value
of claims against personal injury trust, require the court or other factfinder to
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sub. (6) altogether. With the changes to sub. (7), the fact—finding set forth in sub. (6)
may not be necessary at all.

Subsection (7) has the changes forwarded to me. I am not sure that the language is as
clear as it could be, however. The subsection now notwithstands the provisions of s.
895.045, but s. 895.045 does not use the concept of “credits.” Instead, that statute deals
with liability as it relates to the proportionate causal responsibility for a plaintiff’s
harm. I would suggest, if you wish to notwithstand the provisions of s. 895.045, that
you incorporate the terms that are used in that statute to set forth the way you intend
damages to be apportioned (or the way you intend for defendants to be held liable) in
sub. (7).

For example, instead of mentioning “credits,” sub. (7) could lift language from s.
895.045 and say something like “Notwithstanding s. 895.045 (1) or (3), a defendant or
product defendant’s responsibility for the damages to the injured party is limited to
that defendant’s or product defendant’s percentage of responsibility for the damages
to the injured party. Apportionment of damages under this subsection shall include
a determination of the percentage of responsibility for the damages that shall be
attributed to a personal injury trust identified in the action.”

My suggested language isn’t perfect, but it lifts as much language as possible from s.
895.045 and it works to apportion liability among the responsible parties, regardless
of whether they are found 51% or more responsible. This language also requires the
factfinder to figure out how much of the responsibility the personal injury trust bears
(although the language requiring that apportionment could also replace what is now
in sub. (6).

Please let me know if you have any questions or would like to discuss any of these points
further. I will be back in the office on April 2, and I would be happy to sit down with
you to discuss the draft and any concerns you may have.

Peggy Hurley

Legislative Attorney

Phone: (608) 266-8906

E-mail: peggy.hurley@legis. wisconsin.gov




Hurley, Peg_gy

From: Julian, Jamie
Sent: Tuesday, April 02, 2013 9:03 AM
To: Hurley, Peggy
Subject: RE: (RUSH) - trust transparency

Ah! | mean, this needs to go in our sub.
'l send the stripes over asap.

Oftice of Rep. André Jacque
2" Assembly District

Room 123 West
State Capitol

P.O. Box 8952
Madison, WI 53709

(608) 266-9870)

From: Hurley, Peggy

Sent: Tuesday, April 02, 2013 9:01 AM
To: Julian, Jamie

Subject: RE: (RUSH) - trust transparency

Hi Jamie,

I will need the stripes back before | can draft this.

From: Julian, Jamie

Sent: Tuesday, April 02, 2013 9:00 AM
To: Hurley, Peggy

Subject: (RUSH) - trust transparency
Importance: High

This need to do in our sub, thanks!
(6) USE OF TRUST CLAIM MATERIALS AT TRIAL. Trust claim materials which are sufficient to entitle a claim to
consideration for payment under the applicable trust governance documents are sufficient by themselves to support a

jury finding that the plaintiff was exposed to products for which the trust was established to provide compensation and
that such exposure was a substantial factor in causing the plaintiff's injury which is at issue in the action.

Jamie Jutian

Oftice of Rep. André Jacque




2" Assembly District

Room 123 West
State Capitol

P.O. Box 8952
Madison, WI 53709

(GO8) 266-9870
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A

AN ACT to create 802.025 of the statutes; relating to: torts and personal injury

trusts.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 802.025 of the statutes is created to read:

802.025 Pleading certain personal injury actions; stay of proceedings.
(1) DerFiNTIONS. In this section: (a) “Personal injury claim” means any claim for
damages, loss, indemnification, contribution, restitution or other relief, including
punitive damages, that is related to bodily injury or another harm, including loss of
consortium, society, or companionship, loss of support, personal injury or death,
mental or emotional injury, risk or fear of disease or other injury, or costs of medical
monitoring or surveillance. “Personal injury claim” includes a claim made by or on

behalf of the person who claims the injury or harm or by or on behalf of the person’s

PJH:T;:%//'
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SecrioN 1

representative, spouse, parent, minor child, or other relative. “Personal injury
claim” does not include a claim for compensatory benefits pursuant to worker’s
compensation or veterans benefits.

(b) “Personal injury trust” means a trust, qualified settlement fund,
compensation fund or claims facility created as a result of an administrative or legal
action, bankruptcy, agreement, or other settlement or pursuant to 11 USC 524 (g) or
49 USC 40101, that is intended to provide compensation to claimants alleging
personal injury claims as a result of harm, also potentially compensable in the
immediate action, for which the entity creating the trust, compensation fund, or
claims facility is alleged to be responsible.

(¢) “Trust claims materials” means all documents and information relevant or
related to a pending or potential claim against a personal injury trust. “Trust claims
materials” include, without limitation, claims forms and supplementary materials,
proofs of claims, affidavits, depositions and trial testimony, work history, and
medical and health records.

(d) “Trust governance document” means any document that determines
eligibility and payment levels, including claims payment matrices, trust distribution
procedures, or plans for reorganization, for a personal injury trust.

(2) REQUIRED DISCLOSURES BY PLAINTIFF. (a) Within 30 days after the effective
date of this paragraph .... [LRB inserts date] or within 30 days after an action for a
personal injury or other tort is filed in circuit court, the plaintiff shall provide to the
court and to all parties a statement identifying all personal injury claims the plaintiff
has or anticipates filing against a personal injury trust, and for each claim, whether
there has been a request to defer, delay, suspend, or toll the claim against the

personal injury trust. The statement shall include an attestation that the plaintiff
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SEcTION 1

swears or affirms, under penalties of perjury, that the statement is complete and is
based on the plaintiff’s and plaintiff’s counsel’s good faith investigation of all
potential claims against personal injury trusts.

(b) The plaintiff shall produce to all parties, for each personal injury claim he
or she filed against a personal injury trust identified in par. (a), a final executed proof
of claim and all other trust claims materials relevant to each claim.

(c) The plaintiff shall produce to all parties, for each personal injury claim he
or she anticipates filing against a personal injury trust identified in par. (a), all trust
claims materials relevant to each claim. The plaintiff shall produce to all parties a
final executed proof of claim for each claim when the plaintiff files the claim.

(d) The plaintiff shall supplement the information and materials he or she
provided pursuant to par. (a), (b), or (¢) within 30 days after the plaintiff files any
additional claim, supplements an existing claim, or produces or receives any
additional trust claim materials.

(3) DISCOVERY; USE OF MATERIALS. (a) Trust claims materials and trust
governance documents are relevant and authentic and admissible in evidence to
prove, without limitation, alternative causation for a plaintiff’s injuries or to allocate
liability for the plaintiff’s injury. No claims of privilege apply to trust claims
materials or trust governance documents.

(b) A defendant in a personal injury claim may seek discovery against a
personal injury trust identified under sub. (2). The plaintiff may not claim privilege
or confidentiality to bar discovery of any information relevant to the plaintiff’s
personal injury claim under the control of a personal injury trust and the plaintiff
shall provide consents or other expression of permission that may be required by the

personal injury trust to release information and materials sought by the defendant.
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SECTION 1

(4) SCHEDULING TRIAL; STAY OF ACTION. (a) The court may not commence the trial
of a personal injury action until at least 180 days after the plaintiff makes the
disclosures required under sub. (2). The court may, under exigent circumstances and
for good cause shown, shorten this period but under no circumstances may a trial be
commenced less than 60 days after the last of the required disclosures is made.

(b) If a plaintiff states under sub. (2) that he or she anticipates making one or
more claims against any personal injury trusts, then all proceedings in the action
shall be stayed until the plaintiff files all such claims and provides the parties with
the disclosures required by sub. (2) for all such claims. Nothing in this section shall
prohibit a court, under exigent circumstances and for good cause shown, to permit
any party at any time to take a deposition of a plaintiff or any other witness whose
health br other circumstances make it sufficiently likely that the person will be
unavailable or otherwise unable, or have reduced capacity, including due to declining
health or mental abilities, to give testimony when the stay is lifted. The court may
also require any party to provide such additional discovery in connection with any
such deposition as the court believes is appropriate in order that all parties may
fairly and fully prepare for and examine or cross—examine the witness at any such
deposition.

(5) DEFENDANT’S IDENTIFICATION OF ADDITIONAL OR ALTERNATIVE PERSONAL INJURY
TRUSTS. (a) Any party may move the court for an order requiring the plaintiff to file
a claim against one or more personal injury trusts from which that party in good faith
believes the plaintiff can recover. The party moving for such an order shall produce
or describe the evidence it believe is sufficient to meet the requirements of each such

personal injury trust for filing a valid claim.
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SECTION 1

(a) Any party may move the court for an order requiring the plaintiff to file a
claim against one or more personal injury trusts from which that party in good faith
believes the plaintiff can recover. The party moving for such an order shall produce
or describe the evidence it believes is sufficient to meet the requirements of each such
personal injury trust for filing a valid claim.

(b) Within 10 days, or such other time prescribed by the court, of receiving a
motion under par. (a), the plaintiff shall, for each personal injury trust identified by
the moving party, do one of the following:

1. File a claim with each personal injury trust identified.

2. File a written response with the court that sets forth reasons why there is
insufficient evidence to permit the plaintiff to file a claim in good faith under the
personal injury trust distribution procedure identified by the defendant.

(c) The court shall determine, for each personal injury trust identified under
par. (a), whether there is a good faith basis for the plaintiff to file a claim with the
personal injury trust. The plaintiff shall have the burden of proving that he or she
does not meet criteria set forth in the personal injury trust’s trust governance
documents.

(d) If the court determines that there is a good faith basis for the plaintiff to file
a claim against a personal injury trust identified by any other party, the court shall
stay the action until the plaintiff swears or affirms that he or she has filed the claim
against the personal injury trust and the plaintiff provides to all parties a final
executed proof of claim and all other trust claims materials relevant to each such
claim. If a stay goes into effect under this subsection, the provisions of sub. (4) (b)

with respect to depositions apply during the stay.
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SEcTION 1

1 (e) Trial of a plaintiff’s action may not begin less than 60 days after the plaintiff
2 provides the documentation required under par. (d).
3 (f) Any party may, at any time before the close of evidence at trial, enter into
4 the record trust claims documents that identify each personal injury trust against
5 which the plaintiff has made a personal injury claim. g .
6 (6) VALUATION OF PERSONAL INJURY TRUST CLAIMS; JUDICIAL NOTICE. If a plaintiff %‘%
7 proceeds to trial under this section before one of more of his or her personal injury ‘;
-8 | trust claims is resolved, there is a rebuttable presumption that the plaintiff is %
9 entitled to, and will receive, the compensation specified in the trust governance j
10 document applicable to his or her claim. The court shall take judicial notice that the /
11 . trust governance document specifies compensation amounts and shall establish an
12 % attnbuted value to the plalntlff”s personal injury trust Cl%
M) DAMAGES; LIABILITY. If any defendant is found to be 51 p;;::gnt or more

causally negligent or any product defendant is found to be 51 percent or more

N

cay#ally responsible for the plaintiff’s injury such that the defendant or product

defendant would be jointly and severally liable for the plaintiff’s entire damages
under s. 895.045 (1) or (3) (d), then notwithstanding those sections, the defendant or
product defendant is entitled to a credit against the amount of damages for which it
would otherwise be liable equal to the percentage of causal negligence or causal
responsibility that the fact finder attributes to any personal injury trust or to a
product for which a personal injury trust provides compensation.

(8) FAILURE TO PROVIDE INFORMATION; SANCTIONS. A plaintiff who fails to timely
provide all of the information required under subs. (2), (4) (b), or (5) (d) is subject to
ss. 802.05, 804.12, 805.03, and 895.044.

SECTION 2. Initial applicability.
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SECTION 2

(1) This act first applies to actions filed on the effective date of this subsection
and to actions pending on the effective date of this subsection if trial has not
commenced in the action.

(END)




2013-2014 DRAFTING INSERT LRBs0022/1ins
FROM THE PJH:sac:jf
LEGISLATIVE REFERENCE BUREAU

INSERT 6.12:

(6) USE OF TRUST CLAIM MATERIALS AT TRIAL. Trust claim materials that are
sufficient to entitle a claim to consideration for payment under the applicable trust
governance documents are sufficient, by themselves, to support a jury finding that
the plaintiff was exposed to products for which the trust was established to provide
compensation and that such exposure was a substantial factor in causing the

plaintiff’s injury that is at issue in the action.




